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Abstract. This research paper aims to highlight the various rules outlined in Law
23/12, which specify the general rules relating to public procurement and the
guarantee of transparency and integrity in public transactions. These rules either
pertain to the transparency of procedures for concluding public contracts, or to the
integrity of public transactions, both internally and externally, for the contracting
authority. A descriptive and analytical approach was used to elucidate and analyse the
various rules contained in Law 23/12, as well as their effectiveness in ensuring
transparency and integrity in public procurement. The state, represented by public
bodies, administrations and local communities; public institutions subject to public
law; public economic institutions tasked by the state or local communities with
overseeing projects; and public institutions governed by commercial rules regarding
funded or unfunded operations (whether wholly or partially financed by the state or
local community budgets), are all required to publicise their offers using one of the
aforementioned methods, whether for bids or consultative procedures. This ensures
transparency in public procurement procedures and allows any interested party to be
informed about the opportunity to contract with the contracting authority.
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INPABIWIA YECTHOCTHU B I'OCYJAPCTBEHHBIX C/IEJIKAX B
COOTBETCTBUMU C 3AKOHOM Ne 23-12

Omap I'yn*
IMarermu Cuxem™*

Mandu Adaeabkagep™™™

Abcrtpakr. [lanHas HaygHas pa®oTa HampaBlieHa Ha OCBEIIEHHE OCHOBHBIX ITOJIOKCHHN
3akoHa 23/12, ycTaHaBIMBAIOIIETO OOIINE paBUIIa IyOIMYHBIX 3aKYIIOK, a TAK)KE TTPUHITUITEI
obecrieueHnst MPO3PAYHOCTH W YECTHOCTH IIPU OCYIIECTBICHHH I'OCYAAPCTBEHHBIX CIEIIOK.
VYkazaHHBIE HOPMBI KacaloTCS MPO3PAaYHOCTU MPOLEAYpP 3aKIIOYeHHS TOCYIapCTBEHHBIX
KOHTPaKTOB M 00eCIeYeHHs YeCTHOCTH FOCYAapCTBEHHBIX Olepanuii Kak BHYTPH, TaK U BHE
YIOJHOMOYEHHBIX OpraHoB. B wuccienoBaHMM NpPUMEHEH ONUCATEIbHO-aHAJTUTUYECKUN
METOJ[, TO3BOJIAIONIMK TPOAHATU3UPOBATh MOJIOKEHUsT 3akoHa 23/12 W OUEHHUTh WX
3G PEKTUBHOCT B 00ECIIEUEHHH IMPO3PAYHOCTH M HYECTHOCTH TOCYJapCTBEHHBIX 3aKYIIOK.
l'ocynapcTBeHHBIE OpraHbl, aAMHHUCTpAIlMM, MECTHBIE OpPTaHbl BIACTH, FOCYNapCTBEHHBIC
IOPUANYECKNE JINIA, TOCYAAPCTBCHHBIE SKOHOMHUYECKHE YUPEKICHHS, YIOTHOMOUYCHHBIC
TOCYAapCTBOM MJIM MyHUIUIIAJIUTETOM Ha PEATH3aIMIO IIPOEKTOB, a TAKXKE TOCYIapCTBEHHBIE
MPEANIPUATHS, ACHCTBYIONIME MO IIPaBHJIaM KOMMEPUYECKOTO IpaBa (TIOJHOCTBIO HIIH
YacCTHYHO (pUHAHCHpYyeMble OIOMKETaMH TOCYAapCTBa WM MECTHBIX OPraHOB), OOS3aHBI
ITyOJIMKOBAaTh CBOM IPEUIOKEHNS YKa3aHHBIMHU CII0CO0aMH. DTO TapaHTHUPYET IPO3pavyHOCTh
IIPOIIeTyp TOCYAAPCTBEHHBIX 3aKYIIOK M MO3BOJISIET JTI0OOMY 3aMHTEPECOBAHHOMY JIUILY OBITH
UH()OPMHUPOBAHHBIM O BO3MOYKHOCTH 3aKJIFOUSHHUSI KOHTPAKTa C 3aKyNalOIUM OPTaHOM.
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DOVLOT OMOLIYYATLARINDA DURUSTLUK QAYDALARI (23-
12 SAYLI QANUN 9SASINDA)
Omoar Qul*
Siham Cagatmi**
obdulgadir Maifi***

Abstrakt. Bu todqiqat isi 23/12-ci sayli Qanunda nazoards tutulan mixtolif qaydalari
isiqlandirmagi hoadsflayir. Homin ganun dovlst satinalmalari ilo bagli imumi gaydalari,
dovlot omoliyyatlarinda soffafliq vo diirtistliigiin tominino dair prinsiplori mioyyon edir.
Qaydalar ya dovlat miigavilslorinin baglanmasi prosedurlarinin soffafligini, ya da sifaris¢i
toskilat ti¢ilin daxili vo xarici saviyyads dOvlst smoliyyatlarinda diiriistlityii ohato edir.
Todgigatda tesviri vo analitik yanasmadan istifado edilmis, Qanun 23/12-do yer alan
qaydalarin mahiyyoti vo dovlot satinalmalarinda soffafliq vo duristliyin tomininds
samaraliliyi tohlil olunmusdur. Dévlst organlari, idarslor, yerli 6zlnlidars qurumlari,
dovlot hiiquqi soxslori, dovlat vo ya yerli icra hakimiyyati torofindon layiholorin hayata
kecirilmasi ilo vazifalondirilmis dovloat igtisadi qurumlari, habelo kommersiya hiiquguna
asaslanan ddvlat miossisalori (dévlst vo ya boaladiyys bilidcasindon tam va ya gisman
maliyyalosdirilon amaliyyatlar Uzro) elanlarmi gostorilon metodlardan biri ilo doarc
etmolidirlor. Bu iso ddvlot satinalma prosedurlarinda soffafligi tomin edir vo maraqlt
toroflorin sifarisci togkilatla miigavilo baglamaq imkanlar1 barads molumatlandirilmasina
sorait yaradir.
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1.Introduction

Ensuring the integrity of public transactions [Law No. 23/12 dated August 5,
2022, published in the Official Gazette, No. 51, dated August 6, 2022] is one
of the objectives emphasised by the Algerian legislator in Law 22/12,
particularly in Articles 46 to 48 and 65 to 71. This commitment is also reflected
in Presidential Decree 15/247, [Presidential Decree No. 15/247 dated
September 16, 2015, concerning the organization of public contracts and
public service delegations, published in the Official Gazette, No. 50, dated
September 20, 2015, particularly Articles 88 to 94] which highlights the
importance of public procurement contracts, particularly from an economic
standpoint, given the significant financial resources they consume. Therefore,
the Algerian legislator has prioritised establishing rules to ensure the
transparency and integrity of these contracts, both procedurally and
substantively, internally and externally. What rules has the Algerian legislator
proposed to guarantee transparency and integrity in public transactions?

To study this issue, this paper is divided into three sections:

1. Section 1: Rules of transparency in public procurement procedures.

2. Second section: Rules of integrity in internal public transactions.

3. Third section: Rules of Integrity in External Public Transactions.
2.Section One: Rules of Transparency in Public Procurement Procedures
Through Avrticles 46 to 48 of Law 23/12, the Algerian legislator has sought to
ensure the integrity of public procurement procedures. This is achieved by
obliging the contracting authority to publicise its offers (First Requirement),
requiring all necessary documents to be included in the bid file (Second
Requirement) and opening envelopes and evaluating offers by a designated
committee (Third Requirement).
2.1.First Requirement: Obligation of publicity

To ensure transparency in public procurement procedures, the Algerian
legislator has mandated that all contracting authorities listed in Articles 9, 12—
14 of Law 23/12 publish their tenders or invitations to tender either in the
Official Bulletin of Public Enterprises or in approved print or electronic media.
On the other hand, publicity is also mandatory via the electronic public
procurement portal, in accordance with the conditions set out in a decision by
the Minister of Finance.

Notably, Law 23/12 adopted electronic media as a new means of publication,
provided it is legally recognised, in contrast to Presidential Decree 15/247. The
decision dated 17/11/2013 reiterates the emphasis on the electronic portal for
public procurement and specifies its content and the methods for its
management and electronic information exchange [Official Gazette No. 21,
dated April 9, 2013].
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2.2.Second requirement: Inclusion of all necessary documents in the bid
file

In Article 47 of Law 23/12, the Algerian legislator stipulated that the bid file
made available to contractors must contain all the information and documents
necessary for them to submit acceptable offers. This means that the bid request
must include all information relating to the technical and financial aspects, and
this information must be accessible to all interested parties who meet the
contracting authority’s conditions, in a transparent and equal manner.
2.3.Third Requirement: Committee for Opening Envelopes and
Evaluating Offers

According to Article 48 of Law 23/12, the opening of envelopes and
evaluation of offers must be carried out by a committee established for this
purpose. This committee is known as the ‘Committee for Opening Envelopes
and Evaluating Offers’, as specified in Article 96 of the same law. This article
states: ‘As part of internal control, the contracting authority shall establish one
or more permanent committees called the “Committee for Opening Envelopes
and Evaluating Offers”. This committee shall consist of qualified employees
from the contracting authority, chosen for their competence.’

These two articles make it clear that the Committee for Opening Envelopes
and Evaluating Offers, established by the contracting authority, comprises
employees with the necessary expertise to serve on this committee, responsible
for opening envelopes and evaluating offers received from all contractors who
have submitted bids.

It is noteworthy that the articles do not specify the number of committee
members, leaving this to the discretion of each contracting authority based on
its needs, organisation and basic laws. This aligns with the approach taken by
the Algerian legislator under Article 160 of Presidential Decree 15/247, which
provides more detail on the committee’s tasks in Articles 161-162 of the same
decree. According to these articles, the Committee for Opening Envelopes and
Evaluating Offers performs administrative and technical work, recording its
activities in two special registers which are numbered by the financial officer
and initialed by them. The committee then presents its work to the contracting
authority for awarding the contract, declaring the procedure unfeasible or
cancelling it, or for cancelling the temporary award of the contract. In this
regard, the committee issues a justified opinion. The contracting authority may
also establish a technical committee responsible for preparing an analysis
report on the offers for the Committee for Opening Envelopes and Evaluating
Offers.

Additionally, the aforementioned presidential decree confirms that meetings
of the Committee for Opening Envelopes and Evaluating Offers during the
envelope opening session are valid, regardless of the number of members
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present. The contracting authority must ensure, at its discretion, that the
number of members present allows for transparency in the procedure.
3.Section Two: Rules of Integrity in Internal Public Transactions

In order to promote transparency in public procurement procedures, the
Algerian legislature has enacted several rules under Law 23/12 to ensure the
integrity of public transactions. These relate to the ratification of a code of
professional ethics (First Requirement), the adoption of punitive measures in
cases of bias or corruption (Second Requirement) and conflicts of interest
involving public employees or agents (Third Requirement).
3.1.First Requirement: Ratification of the Code of Professional Ethics

Article 65 of Law 23/12 stipulates that all public agents involved in
preparing, concluding, monitoring, negotiating or executing public contracts
must ratify a code of professional ethics by means of an executive decree
proposed by the Minister of Finance.

This code reflects an ethical obligation in a legal context and represents a
commitment that each public agent must sign before performing their duties.
This signature establishes a basis for accountability in the event of a violation
of any of its provisions, with agents bearing full responsibility, including
disciplinary and criminal liability if necessary.

The anticipated Code of Professional Ethics in the context of public
procurement acts as a pre-established charter designed as a precautionary
measure to support the integrity of public transactions at various stages: before,
during and after the contracting process. The signatures of public agents
provide the practical foundation for ensuring the integrity of these procedures.
Furthermore, all punitive measures outlined in this code must be activated in
the event of any violations.
3.2.Second requirement: Adoption of Punitive Measures in Cases of Bias
or Corruption

In order to ensure the integrity of public transactions, as previously
discussed, it is essential to support the aforementioned precautionary measure
of signing the code of professional ethics with punitive measures in the event
of bias or corruption by any employee or public agent involved in the public
contracting process. This is in accordance with Article 66 of Law 23/12, and
applies whether the bias or corruption occurs before, during or after the
conclusion of the public contract or its annex, without prejudice to the
legislative provisions regarding public procurement crimes.

If such bias or corruption is conclusively proven, the contracting authority is
entitled, according to the aforementioned article, to take disciplinary and
criminal punitive measures against all complicit employees or public agents.
This includes the annulment or cancellation of the public contract or the
relevant annex.
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Conversely, the contractor who benefits from this bias or corruption will be
provisionally listed among the economic operators prohibited from
participating in public contracts by the relevant authorities of the Ministry of
Finance. The Algerian legislator has also stipulated in the same text that all
contracting bidders with the contracting authority must submit a declaration of
integrity, which serves as evidence throughout the duration of the contract and
holds them fully accountable.
3.3.Third requirement: Rules of integrity in cases of conflict of interest or
incompatibility of membership for public employees or agents

In order to continue ensuring the integrity of public transactions, the Algerian
legislator emphasised a specific situation that may occur in practice and affect
one of its employees or public agents involved in a contract, as set out in Article
67 of Law 23/12. This involves a potential conflict of interest between the
private interests of a public employee or agent, whether direct or indirect, and
their duties when participating in the preparation, conclusion, monitoring,
negotiation or execution of a public contract. Therefore, the law requires any
public employee or agent in this situation to inform their superiors in writing
and withdraw from the assigned task.

Article 67 clearly demonstrates the Algerian legislator’s commitment to the
integrity of public transactions at all stages, including preparation, monitoring,
negotiation and others as indicated in the article, not only during the
contracting phase. This is achieved by ensuring the neutrality of every public
employee or agent involved in these stages who finds themselves in a situation
of conflict concerning direct or indirect interests relating to a spouse, relative
or acquaintance. As the article emphasises the public interest, they must
withdraw from their duties after notifying their superiors. The legislator has
rightly emphasised this procedure to ensure the neutrality of employees and
agents of the contracting authority involved in public contracts, aligning with
the constitutional principle of administrative neutrality [Article 26/2 of the
constitutional amendment 2020].

Additionally, Article 68 of Law 23/12 explicitly states that serving on the
arbitration committee and/or acting as rapporteur are incompatible with
serving on the Committee for Opening Envelopes and Evaluating Offers when
the two committees are dealing with the same case. This precaution by the
Algerian legislator aims to prevent any potential influence or direction arising
from a member who previously served on one of these committees regarding
the same file. All these measures aim to ensure the integrity of public
transactions at every stage.
4.Section Three: Rules of Integrity in External Public Transactions

In order to support the framework that governs the internal integrity rules
established by the legislator in Article 67 of Law 23/12, the legislator has
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outlined an additional set of integrity rules in Articles 69 to 71 of the same law.
These rules apply to individuals and entities outside of the contracting
authority, including former employees (First Requirement) and contractors
who interact with the contracting authority (Second Requirement).

4.1.First Requirement: Integrity rules concerning former employees

The neutrality and integrity of the contracting authority necessitate
compliance with the obligation set out in Article 69 of Law 23/12. This
prohibits the authority from awarding any public contract to former employees
who ceased their duties more than five years ago, except in exceptional cases
outlined by applicable legislation or regulations.

This obligation imposed on the contracting authority is justified, particularly
given the widespread phenomenon of corruption in all its forms, especially
within the administrative sphere. It ensures the principles of equality,
competition and transparency among all contracting parties and prevents any
undue influence, exploitation of power or unwarranted privileges granted to
contractors due to their previous official status within the authority.

However, the legislator has provided an exception within the same article,
stating that, in accordance with applicable legislation and regulations, a
contract may be awarded to former employees who ceased their duties before
the five-year period expired, provided that certain conditions are met. This is
similar to the provisions of Law 22/22, [Decree dated December 18, 2022,
amending Ordinance 06/03 dated July 15, 2006, concerning the general status
of public service, published in the Official Gazette, No. 85, dated December
19, 2022, which states in Article 206 bis: "The employee has the right to unpaid
leave to establish a business"]. which states in Article 206 bis 4 that ‘an
employee wishing to establish a company can benefit from the advantages and
grants provided under public policies for the initiation and expansion of
activities, in accordance with the applicable legislation and regulations’.

Therefore, an employee who has taken leave to establish a company is
entitled to state support for their venture, including preferential treatment for a
certain percentage of announced contracts.
4.2.Second requirement: Integrity Rules Concerning Contractors

It is not sufficient for integrity rules to apply only to former employees of the
contracting authority in public transactions; these rules must also apply to
contractors dealing with the authority to ensure their adequacy in both form
and substance. According to Article 70 of Law 23/12, the legislator emphasises
the importance of integrity in public transactions by requiring every contractor
to inform the contracting authority of any conflict of interest relating to the
public contract. This enables the authority to take appropriate measures to
address the conflict, which could impact the proper execution of the public
contract and consequently harm public interest. It is possible that a contractor
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may have been awarded or selected for a contract, but then not commenced or
ceased execution due to a conflict of interest.

Furthermore, to enhance integrity, transparency and equality among all
contractors, Article 71 of the same law establishes the necessity of prohibiting
any public contract holder who has accessed information that could give them
an advantage when submitting a bid for another public contract, unless they
can prove that this information does not violate the principle of competition.
Therefore, every contracting authority must ensure and demonstrate that the
information included in the specifications for any public contract they
announce does not infringe the principle of equality among interested
contractors.

The aforementioned Article 71 significantly supports the integrity rules of
public transactions by extending its legal provisions to any contract holder who
may exploit information obtained in the context of their contract to win another
public contract. Therefore, the article presumes that any public contract holder
is prohibited from participating in another public contract with the same
contracting authority, unless they can prove that the information acquired
under their contract does not violate the principle of competition with other
contractors.

Additionally, according to the same article, the contracting authority is
obligated to ensure that the information included in the specifications for any
public contract does not infringe the principle of equality among contractors.
5.Conclusion

Through a review of various provisions of Law 23/12 regulating public
procurement- specifically Articles 46 to 48 and 65 to 71- compared to the
provisions of Presidential Decree 15/247, it is evident that the Algerian
legislator is more committed to establishing transparent public procurement
processes and ensuring the integrity of public transactions. This is to ensure
the principles of equality, competition and transparency, as outlined in Article
5 of the same law. The following results can be noted:

5.1.The Algerian legislator has adopted a clear structure, explicitly adopting
Section Two: Transparency of Procedures and Chapter Four: Rules of
Integrity, which is a positive step despite the similarity of many provisions
between the two texts.

5.2.Rules have been established to ensure transparency in public
procurement. For example, the contracting authority is obliged to publicise
public contracts through various media, including the electronic portal for
public procurement, and publish all necessary information related to each
public contract.

5.3.Rules have been established to ensure the integrity of public transactions
both within and outside the contracting authority. This includes the ratification
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of a code of professional ethics for public agents involved in the preparation,
conclusion, monitoring, negotiation or execution of public contracts.
The following recommendations can therefore be made:

1.The executive decree related to the code of professional ethics should be

issued in the near future, given its significant importance.

2.The Minister of Finance should issue a decision in the near future to

regulate the electronic portal for public procurement under Law 23/12, as
stipulated in Article 46/2.
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